INTRODUCTION
ON JuNE 19, 1934, the signature of the President of the United States made effective the act conferring upon the United States Supreme Court the power to make rules of procedure for federal civil actions at law and to unite the federal law and equity procedure.' The power thus granted to the Court affords an unusual opportunity for introducing effective measures of reform in law administration into our most extended court system and of developing a procedure which may properly be a model to all the states. How this opportunity is met may furnish a real test of the ability of our profession, bench and bar, to meet the needs of an increasingly complex social organization for efficient and workable court machinery. Students of the law and of the social sciences may well watch the outcome with acute interest. In this and a later article we attempt a consideration of the historical background of the reform and tfDean of the School of Law, Yale University. *Sterling Fellow, Yale School of Law, 1934 Law, -1935 1. 48 STAT. 1064, 28 U. S. C. A. § § 723b, 723c (1934) , An Act to give the Supreme Court of the United States authority to make and publish rules in actions at law.
"Be it enacted.. . That the Supreme Court of the United States shall have the power to prescribe, by general rules, for the district courts of the United States and for the courts of the District of Columbia, the forms of process, writs, pleadings, and motions, and the practice and procedure in civil actions at law. Said rules -hall neither abridge, enlarge, nor modify the substantive rights of any litigant. They shall take effect six months after their promulgation, and thereafter all laws in conflict therewith shall be of no further force or effect.
"Sec. 2. The court may at any time unite the general rules prescribed by it for cares in equity with those in actions at law so as to secure one form of civil action and procedure for both: Provided, however, That in such union of rules the right of trial by jury as at common law and declared by the seventh amendment to the Constitution shall be preserved to the parties inviolate. Such united rules shall not take effect until they shall have been reported to Congress by the Attorney General at the beginning of a regular session thereof and until after the close of such session.
" Approved, June 19, 1934." what seems to us its teachings as to the direction and the form the proposed change should take. The manner of passage of the act disclosed some of the ironies which seem to accompany reform movements. It was the culmination of one of the most persistent and sustained campaigns for law improvement conducted in this country, one sponsored by the American Bar Association since 1912, under the militant leadership of Mr. Thomas W. Shelton and his Committee on Uniform Judicial Procedure,' and supported by some of the most distinguished of the legal profession." In fact, Mr. Shelton was able to report to one meeting of the Association (in 1916) that the bill had passed the House and Senate; but when he went to Washington to arrange for the ceremonial signing of the act it was discovered that the wrong bill had been passed. 4 But thereafter the bill met the powerful opposition of Senator Walsh of Montana, long chairman of the Senate Committee on the Judiciary.' Finally, on the death of Mr. Shelton in 1930, the Association's Committee became less active in the support of the measure, until in 1932 the then chairman reported his own view that uniformity in federal actions at law was inherently undesirable, 6 and a year later the Committee was discontinued at his suggestion and without opposition from the floor. 7 But sponsorship of the bill was then assumed by Attorney General Homer S. Cummings, 8 occupant of the Cabinet post for which Senator Walsh had been originally destined. So effective was this new leadership, that the bill became a law with surprising rapidity and unanimity of action."
As originally sponsored by the American Bar Association, the act authorized merely uniform rules in procedure in federal actions at law." 0 But in 1922 Mr. Chief Justice Taft addressed the Association shortly before the rendering of his decision in Liberty Oil Company v. Condon National Bank" and urged the union of law and equity in the proposed new procedure. 2 Thereafter there was added a second section to the bill providing for such union,'" and from that time on, the bill was pressed in substantially the same form that it had when finally passed. It should be noted, however, that the draftsmen apparently considered the union of law and equity a more drastic step than the establishment of uniform rules for law actions; for under the act the latter may become effective six months after their promulgation, while the "united rules" may not take effect "until they shall have been reported to Congress by the Attorney General at the beginning of a regular session thereof and until after the close of such session." 14 The initial steps reported as being taken after the passage of the bill looking to the drafting of the rules hold promise that the Court will exercise both care and leadership in this most important task. A Special Assistant to the Attorney General is to be appointed to act as research adviser to the Court, thus giving augury of considered action only after careful study. And as the Chief Justice himself reports, the Judicial Conference of the senior circuit judges, "at the suggestion of the Chief Justice, considered appropriate methods for assisting the Supreme Court in the discharge of this highly important and difficult task, through the co-operation of the members of the Bench and Bar throughout the country, to the end that the views of the federal judges and of the Bar may find adequate and helpful expression." 5 The personal leadership of the Chief Justice is a guaranty of the completeness and scholarly character of the new rules.
While it is appropriate for the rule-making authorities thus to receive
It passed both Houses of Congress in less than three months after the Attorney Genera's announcement (supra note 8) of his intention to have it introduced and of the President's endorsement of it. (1934) 
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and digest the suggestions of leading federal practitioners and members of the federal bench, yet it is to be hoped that the ultimate responsibility of the Court to lead the bar and bench, and not merely to record the views of the average of the profession, will at all times be recalled and will be fully discharged. Anything like a census of the views of the bar will not only not be helpful but will be inimical to change and improvement. Experience teaches us, that while individual members of the bar are enlightened agents of reform, the general professional reaction is, quite naturally, against change. Thus, a reform of procedure which merely adjusts itself to the majority view of the bar at best can be only a minor readjustment, perhaps even harmful, as displacing a known system by one unfamiliar and retrogressive. Leadership in any walk of life can properly be expected only from the minority and from individuals; it is not a criticism of our profession if we recognize these actualities.
As a matter of fact, we need not apologize, but can take pride in the share which members of our bar have had in procedural reforms. If we look to the example of England, we learn that reform was prevented by the legal profession until an overwhelming lay sentiment was developed, and that throughout, the great procedural reforms of the last century were due to a public enlightened by the press, and not, at least initially, to the bench or bar. 16 We, however, can recall with pride the preeminent names in law reform of Edmund Livingston and of David Dudley Field, the father of code pleading, and the activity of the Bar Association for this particular statute. It is, however, unfortunate that reforms tend to be opposed and emasculated by the general opposition of the bar. It is only human for a successful practitioner to conclude that the practice of which he has made himself master is a desirable one to follow. Many striking examples may be cited. Thus, a committee of the Commonwealth Fund made a study of particular questions in the law of evidence and obtained the views of lawyers from three neighboring states as to the widely different rules of these states with respect to an identical problem. In general, the lawyers responded that the only workable rule was the rule of their own jurisdiction and that any other rule would be unworkable, ignoring the fact that it was actually in operation beyond the bounds set by the imaginary line which divides states. 17 Again, at the beginning of this century the complications of procedure in New York and the need for reform had led to the passage of an act directing the submission of a new practice act by the Board of Statutory Consolidation, a small group of able lawyers. That board filed its re- [Vol. 44 port suggesting a new practice embodying the most advanced features of English and American procedure, still a model for efficient law administration. The legislature, however, after a poll of the bar, passed the Civil Practice Act of 1921, which was only a compromise reform and which has led to the conflicting decisions and hampering interpretation which were foreseen at the time of its passage 1 8 Still more recently, a notable attempt at reform was made in Illinois, with the adoption of a new practice act, effective January 1, 1934. That act in substance seems to call for a real union of law and equity, but, apparently, due to opposition, the provisions concerning this point are sufficiently vague and uncertain as to make future litigation seem inevitable, with the probable result of hindering, if not postponing altogether, that vitally important feature of modern procedural reform?°T he grant of the rule-making power in federal law actions is a restoration to the Supreme Court. of a power which it long possessed, but did not exercise. The first process act, 20 which was by its terms temporary in character, did not contain any general provision relative to rule making, but the permanent process act of 1792 " subjected the law, equity, and admiralty practice "to such alterations and additions as the said courts (circuit and district) respectively shall in their discretion deem expedient, or to such regulations as the supreme court of the United States shall think proper from time to time by rule to prescribe to any circuit or district court concerning the same." The provision authorizing each court to regulate its own practice was in effect a partial reenactment of Section 17 of the first judiciary act of 1789; 2 but the In 1792 the Supreme Court outlined how it would use this power for itself, declaring:
"The Court considers the practice of the courts of King's Bench and Chancery in England, as affording outlines for the practice of this court; and that they will, from time to time, make such alterations therein, as circumstances may render necessary." 2 Dall. 411 (U. S. 1792). See also Section 7 of the Act of March 2, 1793, 1 STAT. 335, which seems to be a partial re-enactment of Section 17.
provision giving the Supreme Court general rule-making power was new. This was reaffirmed in 1842 in the following broad terms: "The supreme court shall have full power and authority, from time to time, to prescribe, and regulate and alter, the forms of writs and other process to be used and issued in the district and circuit courts of the United States, and the forms and modes of framing and filing bills and libels, answers and other proceedings and pleadings, in suits at common law, or in admiralty, and in equity pleadings in the said courts, and also the forms and modes of taking and obtaining evidence, and of obtaining discovery, and generally the forms and modes of proceeding before trustees appointed by the court, and generally to regulate the whole practice of the said courts, so as to prevent delays, and to promote brevity and succinctness in all pleadings and proceedings therein, and to abolish all unnecessary costs and expenses in any suit therein.1 2 3
Failure on the part of the Court to exercise this power in the common-law field, led to a withdrawal of that portion of the rule-making power in 1872 when Congress took up the task of modernizing federal common-law procedure, and passed the Conformity Act. Now after a period of sixty-two years this power is restored to the court and authority given to fuse the law and equity procedure.
The teaching of this experience and of experience elsewhere in connection with the rule-making power indicates that it is not sufficient merely to establish a simple and effective system controlled by rules of court. Unless some permanent machinery is provided whereby continual supervision and change can be made, little is gained over legislative control of the functioning of the Court. It must be recognized that procedure is not an end in itself, but merely a means to an end, a tool rather than a product, and that procedural rules must be continually reexamined and reformed in order to be kept workable. It is to be hoped, therefore, that the Court will develop some permanent means whereby changes and improvements in the rules may be suggested and adopted as experience points to their necessity. 4 As a matter of fact, the successful Federal Equity Rules of 1912 might have been still more effective had change been more readily and easily made. 2 It would seem possible and desirable for the Court to suggest some permanent committee of the federal bar to recommend to it necessary changes.
The distinction, noted above, made in the new act between merely uniform law rules, effective as soon as promulgated, and rules unifying law and equity, effective only at the end of the session of that Congress to which they have been submitted, " will not, it is hoped, lead to the conclusion that the latter reform should be delayed. Traditionally, the union of law and equity has seemed like a serious change. In actual fact, however, it exists in reality, if not in form, in most of the American states. Half the American states and the territories have officially adopted the code procedure inaugurated by David Dudley Field in the New York Code of 1848, which explicitly adopts the union of law and equity. 27 The majority of the remaining states, however, even without such express step, have actually a procedure whereby the same judge administers law and equity in the same court, and even the formal distinctions have been largely obliterated by freedom of transfer of causes from one "side" to the other of the court, and the free intermingling of legal and equitable issues in the same cause. Thus, in Massachusetts, by a process of natural steps, adding provisions for equitable defenses and for transfer of causes, the procedure is apparently actually more united than it is in some parts of the original code state of New York. -B In only some half dozen states is there really still a divided procedure. Moreover, as we point out hereinafter, there is actually a substantial union of law and equity already in the federal courts, and the division is kept alive only by some formal vestiges which ought now to be abolished. -' Unless this step of uniting the federal law and equity procedure, in reality comparatively a small one, is taken, we feel confident that the suggested reform will largely fail of its effect. Certainly in no event can it then be considered as in any way a model for other jurisdictions, for it is not to be conceived that the code procedure, which has worked with quite universal success in so many states, will be rejected by these states for a more backward federal system. New York is often pointed to as an example of the lack of success of the code system. But it is not actually one, for the crowded conditions in New York City, coupled with a multitude of different statutory enactments and diverse rulings of the court, have led to the unfortunate procedural uncertainty which 
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exists there but does not exist throughout the state as a whole. The success of such widely divergent states as California, Minnesota, and Connecticut indicates the real effectiveness of the procedure. In fact, a large part of Senator Walsh's objection to the new legislation may well be the entirely justified feeling that lawyers in states with forward-looking systems should not be forced in the federal courts to accept the procedure of more backward jurisdictions." And Senator Walsh was entitled to ask why the procedure in his own state of Montana in the federal courts should be forced to conform to the unsatisfactory procedure of New York or (then) of Illinois.' The nature and force of this objection should be a significant factor in pointing to the need of a complete reform.
As a matter of fact, there is at hand a substantial model for the new rules. The Federal Equity Rules of 1912 successfully accomplished their purpose in essential features and, in fact, embody for the equity practice the best of modern reform procedure, both English and American. By extending their scope, now unfortunately limited in form to the equity cases, to the entire practice in the federal courts, the necessary major element of the reform will be secured. As we point out later, the rules are adaptable to the model of the fused procedure which is essential.
For the purpose of considering these propositions, in the light of history and the existing situation and need, we now proceed to examine (1) the early development of the separate law and equity procedures in the federal system; (2) the Conformity Act, its purpose, scope, and achievement; (3) the movement given impetus by the equity rules of 1912, which has already tended to coalesce federal law and equity; and, in a subsequent article, (4) the form which a new united federal civil procedure should take and the availability of the Equity Rules for its base.
MISTORICAL DEVELOPMENT OF THE LAW AND EQUITY PROCEDURES In view of the general trend towards the union of law and equity in American and English procedure, the delay of this reform in the federal system seems inexplicable. It is true that certain expressions in the Constitution have been thought to cast doubt upon the validity of the union, but these are not more explict than similar provisions of state constitutions which have not prevented the development of code pleading, and able commentators have supported the validity of the change." 1 The expressions referred to are the one in Article Three, Section Two, Clause One, extending the judicial power of the United States "to all cases, in Law and Equity," arising under the Constitution, the laws of the United States, and treaties; the one in the Seventh Amendment preserving the right of trial by jury in law actions where the amount involved exceeds twenty dollars; 3 2 and the one in the Eleventh Amendment providing that the federal judicial power shall not be construed to extend "to any suit in law or equity," against a state by a citizen of another state or a foreign country.
The protection afforded to the right of jury trial is obviously not different from that afforded by the state constitutions in jurisdictions having the unified procedure. The constitutional provision has had, it is true, a long and important history with respect to code pleading; but nowhere has it been held to prevent some form of union of law and equity. Some courts, particularly in the earlier days, tended to view it as forcing various differentiations in the forms and details of pleading; but it is now quite well settled-and the experience in the states having the most workable practice systems demonstrates the soundness of this view-that it is a restriction applying only to the trial and operative only at the trial stage of a contested case with respect to the issues as they have then been already formulated. It does not control the pleading or issue-formulating stage of the case or any steps prior to the trial.s As discussed below, certain of the Supreme Court decisions-which may be criticized as to details-carry the preservation of the right very far, but PLEADLrG (1897) 162-164. "We still retain in those (the federal) courts the distinction between suits at law, suits in equity and suits in admiralty. The Constitution refers specifically to them, and in deference to that separation in the Constitution, the distinction is preserved in the Federal practice. It seems to me that there is no reason why this distinction, so far as actual practice is concerned, should not be wholly abolished, and what are now suits in law, in equity, and in admiralty, should not be conducted in the form of one civil action, just as is done in the code states... All that is needed is to vest the.. . power in the Supreme Court with reference to the rules at common law and then to give that court the power to blend them into a code, which shall make the procedure the same in all and as simple as poss"- The other sections apparently have been thought to contain perhaps the more direct limitation; for, it is argued, the reference to cases in law and equity signifies separate cases in law and equity, according to the practice in vogue when the Constitution was adopted. 33 But this is not the statement used; in fact, the main provision refers to all cases, and the phrase in law and equity is in form explanatory of all, adding emphasis to it. It seems clear that the intent here was to make sure that jurisdiction of all substantive rights was by Article Three invested in, or by the Eleventh Amendment withdrawn from, the federal courts; and there is nbthing to indicate an intent to embalm in the Constitution one single means of enforcing these rights. The unified procedure takes away no rights in either law or equity; on the contrary, it is designed to afford a more simple and effective way of enforcing such rights. 3 6 In line with constitutional construction generally, and notably with reference to the jury, improvements in technique and method are permissible so long as the substantive rights are preserved, and such has been the conclusion of state courts. 3 7 The Supreme Court decisions discussed below upholding and advancing the substantial coalescence of law and equity now obtaining in the federal system show that the constitutional objection is not to be feared. The history of the procedural developments in the federal courts shows that there has not been great fear of possible constitutional restrictions in the past. In fact, when the first judiciary act was being passed, the anti-chancery party favored complete abolition of the equity jurisdiction. Section 16 of the act, declaratory of equity jurisdiction as then existing, providing "That suits in equity shall not be sustained in either of the courts of the United States, in any case where plain, adequate and complete remedy may be had at law," 3 " -was enacted only after one of the warmest contests arising over the judiciary bill. At one time the Senate amended the provisions of the original Draft Bill relative to trials of facts in the District and Circuit Courts to provide for a jury trial of facts "on any hearing of a cause in equity in a Circuit Court." This provision, which would have revolutionized equity procedure, was later deleted; but a successful attack was made on the modes of proof then prevailing in equity and admiralty, testimony being taken in such causes by depositions, and not by oral evidence. Proof by deposition was abolished except in cases of persons more than 100 miles from the Court, or on a voyage, or ancient or very infirm, and it was provided that: "the mode of proof by oral testimony and e.xamination of witncsses in open court shall be the same in all the courts of the United States, as well in the trial of causes in equity and of admiralty and maritime jurisdiction as of actions at common law." And appeal to the Supreme Court in all cases was limited to questions of law. 4 ' It seemed not to have occured to any one that the Constitution demanded an equity jurisdiction or an equity procedure of the orthodox type. Yet the hostility toward equity which was quite common among the colonists actually created a national system of equity jurisprudence and procedure. 41 Conformity to state practice in law seems to have been demanded.
But when the anti-chancery party was beaten and an equity jurisdiction established, it became necessary to follow the English equity procedure, because in a number of the states there was no equity 
procedure to which conformity could be had. 43 So, in the first process act we find it provided that:
"the forms of writs and executions, except their style, and modes of process 44 ... in the circuit and district courts, in suits at common law, shall be the same in each respectively as are now used or allowed in the supreme courts of the same. And the forms and modes of proceedings in causes of equity, and of admiralty and maritime jurisdiction, shall be according to the course of the civil law."
45
The permanent process act of 179240 reaffirmed this bifurcation, but, as we have seen, subjected the law, equity and admiralty procedure to regulation by the Supreme Court. In 1822, the Court promulgated the first set of equity rules, 4 7 and twenty years later the second set. 48 These did not create a new equity procedure, but were largely declaratory of the old. It was not until the present Equity Rules were promulgated in 1912 that equity procedure was thoroughly modernized. These rules borrowed extensively from the reformed English practice, which had swept away all distinctions between law and equity, and had made propointing out the difficulties in preventing "an injudicious clashing with the jurisdiction and practice of the State courts" which were avoided by adopting the local procedure.
43. "In New Jersey there is a court of chancery, which proceeds like ours, (New York) . .. In Pennsylvania . . . there is no court of chancery . . . and Its common-law courts have equity jurisdiction ... .Delaware has in these respects imitated Pennsylvania. Maryland approaches more nearly to New York, as does also Virginia, except that the latter has a plurality of chancellors. North Carolina bears most affinity to Pennsylvania; South Carolina to Virginia . . . In Georgia there are none but common-law courts . . . In Con- 44. The act, as can be seen, was sketchy in character. But Chief Justice Marshall gave it a liberal interpretation by construing the term "modes of process" as applicable to every step taken in a cause. He found support for this construction for law actions In the second sentence of the act which, as he said, it had not been doubted regulated the whole course of proceeding in equity and admiralty causes. Wayman v. Southard, 10 Wheat. 1, 27-28 (U. S. 1825). 
7 Wheat v (U. S. 1822).
48. 17 Pet. lxi (U. S. 1842). Admiralty rules were promulgated after the act of 1842, which reaffirmed the rule-making grant, and again in 1920. The Supreme Court has since 1898, pursuant to 30 STAT. 554, § 30 (1898), 11 U. S. C. A. § 53 (1926) , prescribed "all necessary rules, forms and orders as to procedure and for carrying (the bankruptcy act) into force and effect"; and since 1909, pursuant to 35 STAT. 1081, § 25 (1909) , 17 U. S. C. A. § 25 (1926) , has prescribed "rules and regulations for practice and procedure" under the enforcement section of the copyright law.
(Vol. 44 cedure distinctly subservient to the demands of the substantive law. 4 But in the common-law field the Court did not act. Possibly because of the public demand for conformity in law actions in 1789, the Court may have hesitated to-exercise its power; possibly the task of creating an American common law absorbed its interest and time; and possibly for a number of years the Court may have regarded conformity to state practice as highly desirable.
It is to be noted that under the temporary process acts and the permanent act of 1792 conformity in law actions was to be to the state practice as it was in 1789. Procedurally this seems not to have been objected to; but much opposition did arise to a static conformity in the matter of attachments and executions. Many states had since 1789 passed laws on these subjects quite favorable to the debtor class; and if the federal district and circuit courts did not adapt their practice to the change, this class felt itself aggrieved. Wayman v. Southard"O is a good illustration. A Kentucky statute, enacted subsequent to September, 1789, required the plaintiff to indorse on any execution taken out the statement that bank notes of the Bank of Kentucky would be received in payment, and, on his refusal, authorized the defendant to give a replevin bond for the debt. This statute was held inapplicable in the federal courts because the process act did not operate prospectively. To remedy this situation and to extend the process act to states other than Louisiana,"r which had been admitted since 1789, the process act of 1828 was passed. It directed that in each of these states that procedure proper should conform to that prevailing there in 1828, subject to alterations and additions by the lower courts themselves or the Supreme 
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Court of the United States. But relative to proceedings to enforce a judgment or decree, it was provided that in all the states conformity should be as of that date, with the proviso that the lower courts should have the power to adopt future legislative changes." This separation and somewhat different treatment of general procedure, and procedure relative to attachment and execution, are to be found also in the general judiciary act of June 1, 1872. The provisions in that act relative to attachments became Section 915 of the Revised Statutes, while the provision relative to executions became Section 916. These sections require conformity to state attachment and execution laws as of June 1, 1872, unless the district courts by rule adopt legislative changes. These two sections, it will be noted, create a static conformity. But presumably the district courts have acted to keep abreast of state laws on these matters, for there seems not to have been any agitation for change.
The Act of August 1, 1842, extended the provisions of the process act to courts held in states admitted into the Union subsequent to 1828;63 and in order to avoid an impasse relative to states admitted subsequent to 1842, general provisions in the admitting acts and supplemental acts were construed to extend the provisions of the process act to the courts held in the newly admitted states."' Prior to the passage of the Conformity Act the general rule, then, for determining a question of general procedure was to ascertain: (1) whether Congress had specifically prescribed the practice; if not, (2) whether the court in which it arose had an applicable rule; and if not, (3) Section One provided that in the states admitted since 1789 there should be conformity in law actions to the state practice as of 1828, but proceedings in equity and admiralty should be governed by the rules and usages belonging to the federal courts, and all procedures were made subject to change by rule of the Supreme Court; Section Three provided that in all states writs of execution and other process issued on judgments and decrees, and proceedings thereupon should conform to the state practice as of 1828; Section Two accorded to defendants in the federal courts the same rights of Imparlance against an adverse judgment as was given in the state courts; and Section Four excluded Louisiana from the operation of the act. [Vol. 44 the time the process act was extended to itY But inquiry under subdivision (2) was usually fruitless, for there is little evidence that the circuit and district courts availed themselves of the opportunity to keep the federal procedure proper abreast of the state practice. One example, however, of continuing conformity does stand out. In Ohio the district court, when established in 1803, adopted the practice of the state courts by a single rule, and, when the seventh circuit was established four years later, the judge of the supreme court, who was assigned to that circuit, found the practice of the state courts adopted in fact into the circuit court. And further, the federal courts there seem to have considered that their practice changed with that of the state, unless deviated from by positive rules of their own making. 0 TE CoNFoRny ACT So long as the state practice remained substantially the common law practice, static conformity seems not to have been particularly objectionable. But with the changes introduced by the codes such conformity became unduly onerous, for "wile in the Federal tribunals the commonlaw pleadings, forms, and practice were adhered to, in the state courts of the same district the simpler forms of the local code prevailed. 5 7 So to bring about uniformity in the law of procedure in the Federal and State courts of the same locality, we find in the general judiciary act of June 1, 1872, Section Five which has come to be known as the Conformity Act s This reads:
"That the practice, pleadings, and forms and modes of proceeding in other than equity and admiralty causes in the circuit and district courts of the United States shall conform, as near as may be, to the practice, pleadings, and forms and modes of proceeding existing at the time in like causes in the courts of record of the State within which such circuit or district courts are held, any rule of court to the contrary notwithstanding: Provided, however, That nothing herein contained shall alter the rules of evidence under the laws of the United States, and as practiced in the courts thereof." This was carried forward into the revision as Section 914 with the proviso deleted. It has since remained unchanged.
To effect the purpose of the Act there was, then, to be a general conformity to the state practice in "whatever belongs to the three categories of practice, pleading and forms and modes of proceeding."19°P ossibly a literal interpretation of the Act would have placed the personal conduct and administration by the judge of his duties while on the bench within one of those categories. But bearing in mind the reason underlying the legislation, the Supreme Court's interpretation which exempted such matter from conformity seems justified. As the Court put it: "No one objected, or sought a remedy in that direction. We see nothing in the act to warrant the conclusion that it was intended to have such an application. * . .The personal conduct and administration of the judge in the discharge of his separate functions is, in our judgment, neither practice, pleading nor a form nor mod-of proceeding within the meaning of those terms as found in the context." 60 So, it has been held that neither state statutes nor constitutions are binding on federal courts, which dispense with the requirement that exceptions to the charge be made while the jury is at the bar and before it retires;" 1 require that all instructions of the court to the jury shall be in writing;' that these instructions shall be taken by the jurors with them in their retirement; I forbid the giving of additional instructions in the absence of counsel, after the jury has retired; 4 forbid the separation of a jury after the charge is given and before the verdict is rendered;15 provide that the judge may be caused to require the jury to find specially upon particular questions of fact; 66 provide that the jury are the sole judges of both the law and the facts; 6 7 forbid judges in charging juries to express an opinion upon the facts. 8 59. Amy v. Watertown, 130 U. S. 301, 304 (1889) . 60. Nudd v. Burrows, 91 U. S. 426, 442 (1875) . 61. Consumers' Cotton Oil Co. v. Ashburn, 81 Fed. 331 (C. C. A. 5th, 1897 "Trial by jury in the courts of the United States is a trial presided over by a judge, with authority, not only to rule upon objections to evidence, and to instruct the jury upon the law, but also, when in his judgment the due administration of justice requires it to aid the jury by explaining and commenting upon the testimony, and even giving them his opinion upon questions of fact, provided only he submits these questions to their determination."G o It is believed that all interested in effective trial administration will recognize the soundness of the position taken by the Court.
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What, then, was the scope of the Act? There was to be conformity as near as may be in the circuit and district courts to the state practice in like causes in civil actions at law. "The conformity is required to be 'as near as may be,' not as near as may be possible, or as near as may be practicable. This indefinlteness may have been suggested by a purpose; it devolved upon the judges to be affected the duty of construing and deciding, and gave them the power to reject, as Congress doubtless expected they would do, any subordinate provision in such state statutes which, in their judgment, would unwisely incumber the administration of the law, or tend to defeat the ends of justice, in their tribunals.
"While the Act of Congress is to a large extent mandatory, it is also to some extent only directory and advisory."
71
This elasticity in the Act, for example, permitted a federal court to disregard a state practice that tended to defeat a federal substantive right.
2 And in this connection, Section 918 of the Revised Statutes, which regulates the rule-making power of the district courts should also be considered. Referring to that section, the Conformity Act, and Sections 915 and 916 relative to attachments and executions, the Supreme Court said: "that while it was the purpose of Congress to bring about a general uniformity in Federal and state proceedings in civil cases... yet it was also the intention to reach such uniformity often largely through the discretion of the Federal courts, exercised in the form of general rules adopted from time to time, and so regulating their own practice as may be necessary or convenient for the advancement of justice and the prevention of delays in proceedings." [Vol. 44 This made it possible for the federal nisi prius courts to modify for themselves the practice which had been designed for the state, and which if carried bodily over into the federal courts would there have unduly incumbered the administration of justice." 4 Prior to the Act it was held that the state practice and procedure did not govern with regard to appellate review, which was regulated by the common law and acts of Congress, and that the earlier process acts were applicable only to district and circuit court proceedings. 75 And this continues to be the rule: "The Conformity Act by its express terms refers only to proceedings in District (and formerly Circuit) Courts and has no application to appellate proceedings either in this (the Supreme) court or in the Circuit Court of Appeal. Such proceedings are governed entirely by the acts of Congress, the common law, and the ancient English statutes." . 5th, 1900) . For the rule itself applied to a case of award of nominal damages for breach of a contract where the damage was substantial see Fairmount Glass Works v. Cub Fork Coal Co., 287 U. S. 474 (1933 474 ( ), discussed in Note (1933 In view of the historical divergence of the law and equity procedures and the language of the Act itself, it is not suprising to find that the code union of law and equity was not adopted: legal and equitable causes of action could not be joined by virtue of the Act;-nor could the defendant by virtue thereof plead an equitable defense in the law action. 0 The purpose of the Conformity Act was not to lessen the separation of two procedures, but solely to adopt the state practice in law actions in like causes. Construing the "like causes" clause, it was held in a revenue forfeiture case that the Act was not applicable, because there was no like cause in the state procedure. The action was in rem, and the court noted the fact that the practice as to the pleadings in suits of this character was well settled prior to the passage of the Conformity Act. 1 A closer question is raised by an action of which the federal courts are given exclusive jurisdiction, but of a type common to state practice. An action at law for damages for infringement of a patent will serve as an illustration. There are decisions both ways on the proposition that it is a like cause to which the Conformity Act applies 5 2 Usually those holding that the state practice is not applicable are cases involving some point which the court might have decided on other and better grounds. Certainly there is no serious discussion of the problem, not present in the revenue forfeiture case noted above, whether a patent action v. Mitchell, 143 U. S. 99 (1892) (even after an appeal has been decided by the Supreme Court). By abolishing the old action of ejectment that could be brought any number of times until equity would intervene, and by substituting therefor a limited number of attempts at law in the form of new trials, the state statute establishes a rule of property. This, it would seem, is given effect by the Rules of Decision Act, U. S. Rv. at law should proceed under the common law procedure of perhaps a century and a half ago, though the action is brought in a state where a code has been in effect for nearly a hundred years. Although a state court may not have jurisdiction of patent actions, nevertheless the action for damages is nothing more than an action on the case, and thus state proceedings may be followed without doing violence to the Act, and in the main it may be said that the pleadings and practice and modes of proceeding in such actions have conformed to the state practice. 8 Decisions under the pioneer process acts had settled the rule that jurisdiction, original 4 or appellate, 8 was not enlarged or impaired by their general provisions, and the Conformity Act has received a similar interpretation. Thus, although the state practice permits mandamus as an original proceeding under certain circumstances, such a practice will not be conformed to in federal courts, because this would enlarge their original jurisdiction. 86 Another and a more common type of case where the question has been raised is where jurisdiction is founded upon diversity of citizenship. For example, a defendant may wish to contest the validity of the service of process on him, contending that he is not within the court's jurisdiction for such purposes. A statute of the state provides that a special appearance for such purposes shall be deemed to be a general appearance at the next term; and although such a statute is constitutional,"-nevertheless the federal courts have felt that a defendant ought to have an independent tribunal in which the question of the validity of the service can be raised, and that if the state statute or decisions were followed, the jurisdiction of the federal courts, not over the subject matter, but over particular defendants, would be greatly enlarged. Accordingly, they exercise an independent judgment concerning the validity of the service of process when the question is properly presented to them." 8 Subject [Vol. 44 of the Conformity Act, governs the law procedure in federal courts from the commencement of an action up to and through judgment, provided it is not violative of a constitutional right, and provided Congress has not legislated upon a particular matter of practice."' The theory back of the constitutional limitation is impeccable, of course, but it may lead to unfortunately rigid results, as in the famous case of Slocum v. New York Life Insurance Company. At common law, only a plaintiff was entitled to a judgment non obstante veredicto, and that, only in the special case where the defendant's pleading admitted the plaintiff's case, but set up matter in avoidance which on the pleadings was insufficient. In such a case plaintiff was entitled to judgment,'despite a verdict for the defendant. In Pennsylvania, a statute had enlarged the device so that whenever either party moved for a directed verdict which was denied, the movant could subsequently ask the court to have all the evidence taken upon the trial certified and filed so as to become a part of the whole record and then move for judgment non obstante veredicto. The Pennsylvania Supreme Court held that the statute did not infringe upon the province of the jury, but merely gave the court the same power after verdict that it had before to direct a verdict for either party upon the whole evidence. s0 The utility of the device lay in avoiding new trials. A verdict could be taken, and then the trial court at its convenience and with time for mature deliberation could consider a motion for judgment non obstante veredicto. If it decided that a verdict should have been directed, a new trial was not necessary, but it could enter judgment for the other party; and whether the appellate court affirmed or reversed, a new trial was generally unnecessary, because upon the whole record before it the proper judgment could be entered. But the United States Supreme Court, by a vote of five to four, held that such a practice violated the Seventh Amendment guaranteeing jury trial as at common law. 1 
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It follows that, if a motion for directed verdict is erroneously overruled and a verdict improperly had in federal court, neither the tr!al nor appellate court can set aside the verdict and enter the proper judgment, but must grant a new trial. To avoid this waste, state statutes, as in Massachusetts, provide for the alternative verdict, whereby the jury may find for the plaintiff, subject to the court's ruling on matters of law, but agree to a verdict for the defendant if the court should rule that as a matter of law the plaintiff is not entitled to a verdict. The adoption of this practice in the federal courts, seems now to have met the approval of the Supreme Court 0 --a most desirable result though not wholly consistent with the Slocum case. 3 Certainly some business-like method to avoid a new trial in such a situation is needed. Mr. Justice Hughes, dissenting in the Slocum case, has suggested that the common-law practice relative to the demurrer to evidence, employed at common law long prior to the adoption of the Seventh Amendment, 4 could be made workable in the situation. Thus the demurrant could be allowed to state orally that he admits every fact which the evidence of his adversary conduces to prove, and a transcript of the evidence could then be made a part of the record, on which the trial court would give judgment. If this judgment is erroneous, an appellate court has the power at common law to order' the proper judgment entered, and is not obliged to commit the case for a new trial. 95 There are, however, certain disadvantages to this method which would hinder resort to it; the demurrant is precluded from laying any evidence before the jury, and relinquishes all possibility that the jury might find for him. For this reason the demurrer to the evidence is not as satisfactory as the alternative verdict, or the Pennsylvania practice. In the light of the later cases 2 it seems not unlikely that Procedural Statutes Limiting the Conformity Act Since the Conformity Act provided but a general rule, the natural interpretation of the Act would confine the adoption of the state practice to matters not specifically governed by congressional action. This is true whether the legislation preceded 7 or followed" 3 the Act. Instances of such controlling federal legislationPI are the statutes relating to: impaneling a jury and the number of challenges;' the power to issue writs of scire facias;1 0 1 the prevailing party in an action at law is entitled to the entire costs in the trial court; 0 2 the right of an injured party to sue on a marshal's bond in his own name and for his sole use; 10 3 the sealing and signing of "all writs and processes issuing from the courts of the United States thereof"; 0 4 defects of form, which must be dis- C. A. 4th, 1910) assuming that the state practice of notice and motion for judgment may be followed. In Shepard v. Adams, 168 U. S. 618, 624 (1898), cited supra note 73, the Supreme Court said that by virtue of Sections 787 and 788 Rev. Stat. the process and writs must be served by the marshal or his deputy, but it has been held that although
1935]
YALE LAW JOURNAL
[Vol. 44 regarded and amendments allowed; 1 0 consolidation of cases of a like nature or relative to the same question;1'0 when the right to litigate in forma pauperis exists;'°7 when and how service by publication in law or equity may be had; a ' s when process of a district court will run into another district;10 9 in what district suit is to be brought;°1 0 jurisdiction in the federal courts in law or in equity is not defeated by the suggestion that other parties are jointly liable with the defendants, provided such other parties are out of the jurisdiction of the court;"' in a removed cause the defendant has thirty days within which to plead after filing the record in the federal court." 2 To avoid a capricious exception as to time, the latter provision might be changed so that a defendant in a removed cause would be required to plead within the usual time after the record is filed in federal court, since the action then proceeds as though originally there commenced. 13 And the provision on costs, noted above, ought to be changed so that in the new unified procedure the trial court would have the general freedom that it now has in equity, to tax costs to the parties in the manner that it deems just. Otherwise this legislation, which aside from the first three instances covers both law and equity actions, is probably satisfactory and no modification is needed at this time. But the right and duty of the court to alter any statutory procedure not dictated by legislative policy, in case it becomes antiquated, should be recognized."
4
On the other hand with respect to three important problems, a great deal of existing legislation must be scrutinized with care and new rules framed to adjust or supersede it, if a thoroughly modern procedure is to result. These are: trials to the court without a jury; evidence; and the recent statutory and court trend towards a coalescence of law and equity. Details of the changes which we feel should be made will be reserved for a later article. But we now turn for a discussion of these problems in the order listed.
Trials to the Court Without a Jury
The finding of issues of fact by the court upon evidence was unknown to the common law; and although the parties could try an action to the court without a jury, the judge was regarded as acting in the character of an arbitrator, and a writ of error reviewed only questions of law appearing on the face of the record proper-process, pleadings, and judgment 5 So, in order to preserve to the parties the benefit of a review or re-examination of questions of law raised in the trial it was , the party may file his petition and bond for removal within the time allowed to plead by the state practice; he then has 30 days within which to file the record in the federal court, and an additional 30 days thereafter in which to plead. Had the cause been originally flied in federal court he would have had only 20 days under equity rule 12 in case the cause was equitable, and such time, usually 15 or 20 days, as the state practice permits if the cause was legal, within which to plead. Why then after the action is removed and in the language of the statute is to be proceeded with "in the same manner as if it had been originally commenced in the said district court" is he given more than the usual time to plead? 114. Procedural statutes divide into two classes, viz.: (1) those properly dictated by a legislative policy, such as jurisdiction and venue; and (2) 119. A party may request the court to make special findings of fact, and If the court complies with this request, he may then except fo any finding which he deems not sustained by any evidence. Probably an exception is not absolutely necessary in this situation. Or he may present propositions of law to the court and obtain rulings thereon to which he can except. He may also, by a motion for judgment in his favor, raise the question of law whether he is entitled to judgment upon all the evidence, and can except to an adverse ruling. SImxINs, FEDERAL PRACriCE (1934) can see that the plaintiff in error is entitled to judgment, it can direct that judgment be entered below in his favor immediately, or after the assessment of damages by the trial court, instead of awarding a new trial,'2 as it would be obliged to do if there were a jury's verdict.0 1 But these statutes have not accorded to the litigants the freedom from technical difficulties which might reasonably be expected of this type of trial. A most recent decision, amply supported by Supreme Court decisions construing these statutes, 124 will illustrate. An action brought by a bank upon a note alleged to have been signed by the defendants, husband and wife, was tried to the Judge upon the sole issue of the wife's denial of the signing. The Judge made a general finding in favor of the bank. On appeal the reviewing court frankly conceded that the wife should have had judgment, her signature being a palpable forgery. But since there was no special finding, and the wife's counsel had not made a formal motion for judgment and excepted thereto on its denial, a majority held there was nothing an appellate court could review, and hence affirmed the judgment. On rehearing the court was urged to change its decision because of Section 269 of the Judicial Code which provides that: " .... On the hearing of any appeal, certiorari, writ of error, or motion for a new trial, in any case, civil or criminal, the court shall give judgment after an examination of the entire record before the court, without regard to technical errors, defects, or exceptions which do not affect the substantial rights of the parties.
" '- But it adhered to its decision on the ground that most of the circuits had held that this did not enlarge the reviewing powers of the courts or dispense with necessary motions and exceptions, but was aimed at preventing reversals for "minor" errors.
0
The Seventh Circuit, however, had relied upon the statutory command to permit it to review a similar case on the merits. In an excellent discussion of the matter, which aptly applies to the instant case, it stated: "But what is the purpose of a formal motion, or of an exception? It is to apprise the court of the litigant's position, that it may, in furtherance of justice, correct such ruling if convinced of its error. Where both parties have fully and fairly presented the evidence, as here, and argued the questions of law fully, it seems particularly appropriate that section 269 of the Judicial Code should be invoked to save litigants from the consequences of an oversight by counsel." 127 Two judges dissented in the principal case, though recognizing that they were "confronted by an apparently insurmountable rule of civil procedure." And one of these added:
"And the denial of a review here of a judgment acknowledged to be wrong here, because the trial court and counsel, in a common effort to dispatch business, omitted a futile formula of words, is to sacrifice the substance of justice to the shadow.'1 2 8
Here, then, is a part of the procedural field deserving of the most careful attention. Furthermore, it serves to illustrate the whole problem of judicial review. The practice of judge trials, designed to effect a most reasonable and desirable reform-the elimination of the cumbersome jury trial where the parties do not want one-may operate to add additional complications to the existing troublesome distinction between the review in law actions for errors of law only, and the equity review of both law and facts.'" These distinctions should be eliminated so far as possible; for although the Seventh Amendment, by its restriction on review of facts found by a jury, does tend to hamper complete assimilation of all review to a single system, yet the limitation is more apparent than real. For the review, in any case, even one in equity, cannot to any real extent and should not in form be a revaluation of the testimony of witnesses who appeared in the court below; and the shadowy nature of the distinctions between questions of fact and questions of law, gives the reviewing court all the freedom it requires. And a greater emphasis on the spirit behind Section 269, quoted above, which is now the current English ideal, that the review should be to see that justice is accomplished, not that error has been committed,' 0 will tend to the same result. In our later article, we hope to make certain concrete suggestions to this end.' if at all, usually under the authority of the Rules of Decisions Act, although at times the Conformity Act is relied on. Whether the new rulemaking act covers questions of evidence is not entirely dear, but a conclusion that it is included seems reasonable; and we plan to recommend provisions for a uniform and unified federal system of rules of evidence such as now exists in the equity and admiralty cases and under most recent decisions in the criminal law cases. 13 -
THE CoALEscrNG OF LAW AND EQUITY
As we have seen, the change in procedure introduced by the codes caused the enactment of the Conformity Act; but we have also seen that this Act did not take over the code union of law and equity. Nevertheless it was inevitable that federal procedure along with substantially all other modern systems should eventually jettison the unseemly practice of turning a suitor out of court because he had come in at the wrong door; and that it should recognize that the fact-situations of life often embrace both legal and equitable issues which demand the simple practice of affording complete relief, legal and equitable, in one action. The evolution from two separate and distinct procedures toward a single 
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ing to principles applicable, without sending the case or question to the law side of the court." Under the old practice, for instance, if a suit for partition was brought and one of the defendants set up title by adverse possession the practice was to suspend the equity suit until the plaintiff could bring his action at law. 13 But under the rule a law action is dispensed with, yet, nevertheless, the question of title is tried to a jury with the same effect as though a separate action at law had been brought.1 34 So the practice of sending feigned issues to the law side is dispensed with, yet the parties are accorded the same privilege of jury trial as they were formerly accustomed to.
Rule 22 provided that: "If at any time it appear that a suit commenced in equity should have been brought as an action on the law side of the court, it shall be forthwith transferred to the law side and be there proceeded with, with only such alteration in the pleadings as shall be essential." Formerly if defendant's objection that there was a plain, adequate, and complete remedy at law was sustained, the bill was necessarily dismissed;' 3 5 now, if the objection is timely, it is transferred to the law side," 8 " where it is regarded as a continuation of the litigation begun on the equity side, and thus a possible plea of the statute of limitations is avoided.'
37
In connection with the matter of a sufficient remedy at law it might be well to refer again to Section 16 of the Judiciary Act of 1789,9 which forbade equity suits when the remedy at law was "plain, adequate and complete." As originally introduced the section would have limited the equity jurisdiction to suits where there was no remedy at law, but as enacted the section was only declaratory of the law as it then existed, 8 8
133. Clark v. Roller, 199 U. S. 541 (1905 207 (1918) . Suit was begun in equity to cancel a land contract because of fraud. This charge was sustained by the trial court, but it ordered a transfer to the law side because plaintiff had cut considerable timber after discovery of the fraud, and was therefore not entitled to equitable relief. It then sustained a plea of the Statute of Limitations which was at that time pleaded in the law action. Held, that the law action was a continuation of the suit begun in equity; and that there was no election of inconsistent remedies. Cf. Issenhuth v. Kirkpatrick, 258 Fed. 293 ( C. C. A. 8th, 1919), which seems inconsistent with the Renard case in holding that an election had been made; the only difference apparently was that the plaintiff had himself moved for a transfer, this time from law to equity, and was by the ruling forced back to law, See also Minneapolis Nat. Bank. v. Liberty Nat. Bank, 72 F. and served to prevent encroachment upon the common law right to jury trial, inasmuch as the Seventh Amendment had not been adopted at that time. '-9 Prior to Equity Rule 22 the adequacy of a remedy at law was a stock defense, for it was "difficult and perhaps impossible" to find "any general rule which would determine in all cases, what should be deemed a suit in equity as distinguished from an action at law," ' and coupled with this uncertainty was the alluring possibility that if the contention was sustained, the plaintiff would be dismissed from court without any adjudication upon the merits, and often at a time when it would be too late for him to start over on the law side. This latter hazard, as we have seen, is eliminated by the rule.
In fairness to the earlier practice it should be noted that undue harshness was often prevented by holding that where the objection was not raised until the hearing, the court was not necessarily obliged to entertain it, even though if taken in limine it might have been worthy of attention. ' But there was authority that the court could of its own motion raise the objection. 1 4r Rule 22 has not changed the law in that regard, 2d) 174 (C. C. A. 4th, 1933) , cert. denied 2S9 U. S. 747 (1933). A motion to dismiss because of an adequate remedy at law made prior to trial has been held sufficient, though motion to transfer was not made. Central Florida Lumber Co. v. Taylor-Mloore Syndicate, Inc., 51 F. (2d) 1 (C. C. A. 5th, 1931) , cert. denied 284 U. S. 661 (1931). A motion to transfer made long before trial, but not stating that the reason therefor was a desire for a jury trial, has also been held sufficient. Edw.ard Hines Lumber Co. v. Bowers, 238 Fed . 782 ( C. C. A. 5th, 1917) .
145. American Mills Co. v. American Surety Co., 260 U. S. 360 (1922); Hicks Co.
may be entitled to a jury trial, yet if the trial would be a mere formality as when the only question is the construction of a deed, 140 or when there is no disputed question of fact 1 47 the transfer need not be made; nor when the court can see there would be no jurisdiction on the law side 148 or when from all the facts it is plain that a cause of action at law does not exist.' 4 9 If the plaintiff is properly denied equitable relief, but stands on his bill and appeals, should the appellate court affirm the dismissal or order a transfer to the law side if it can see that he is probably entitled to legal relief? Dismissal has been affirmed on the theory that, since plaintiff did not ask to amend, he had waived the right to transfer. 1 5 0 On the other hand it has been held that the appellate court will order the transfer;" 0 ' or give the plaintiff the privilege of transferring his case to the law side and there proceeding., 2 And a transfer has been ordered on plaintiff's motion made after the reviewing court had affirmed the decree of dismissal, but before the mandate had gone down. It has been held that in a suit for specific performance, proper equity practice does not permit the complainant to seek alternative relief by way of damages, and that If specific performance is properly denied the decree will be affirmed without prejudice to an action at law. Rushing v. Mayfield Co., 62 F. (2d) 318 (C. C. A. 5th, 1932) latter methods seem preferable to the harsh rule that a plaintiff must correctly analyze a problem that is often difficult of solution, and then proceed at his peril. A somewhat similar problem is presented when the plaintiff is erroneously granted equitable relief in the face of a motion to dismiss, and the appellate court reverses on the ground that there is a plain and adequate remedy at law. It would seem that, if the defendant was objecting merely to proceeding in equity, he should have moved to transfer under Rule 22, and that failure so to do was a waiver of his right to jury trial. But where the defendants, on the grounds of misjoinder, no cause of action, and an adequate remedy at law, moved to dismiss and the motion was overruled, the case heard on its merits, and a decree entered for the plaintiff, it has been held that the decree must be reversed because the third ground of the motion was well taken." 5 4 Certainly if such a technicality is sustained, a transfer should be ordered, instead of a dismissal of the bill. There are decisions both ways." ' Clearly an improvement may be made by requiring both parties to thresh out the whole situation, legal and equitable, and then if either or both is dissatisfied, an appellate court will often be able to settle the entire matter without further ado. Of course if the lower court has erroneously deprived a party of a jury trial on a legal issue over a timely objection, that issue must be sent back for proper trial. This is a difficulty which inheres in a system guaranteeing jury trial, but should not be extended beyond its explicit mandate, which affects only the form of trial.
Finally, where the plaintiff is rightfully granted equitable relief, the well-established rule is that the court may at the same time give him damages. 50 Moreover, if at the time of the hearing, circumstances have changed so that the court in its discretion refuses the plaintiff equitable relief which was grantable at the time suit was brought, damages may none the less be awarded without submission of the issue to a jury, 5 7 although the court may, if it chooses, secure an advisory opinion from a jury. 58 proper case in equity, fails in his proof to establish grounds for equitable relief, it is held that the court of equity ,may not assess the damages; 1 6 but should transfer the case to the law side of the court.-'
The reason for the transfer, however, is to afford the parties a jury trial. So when they do not desire such a tribunal, or when they have proceeded in the equity trial, after becoming apprised of the situation, it would seem that the transfer is futile and should not be made.
The reverse side of the picture, namely the transfer of an action erroneously begun on the law side to equity, was not provided for until 1915, when Section 274a of the Judicial Code was enacted. 10 1 Prior to that time a federal court did not have power to make such a transfer. 1 02 And one of the first appellate cases to construe the section held that it did not authorize a transfer, but only provided that when an action was brought on the proper side of the court but with the wrong type of pleadings, these could be amended to conform to the proper practice. 1 0 This illiberal construction was expressly disavowed by the Supreme Court in Liberty Oil Co. v. Condon National Bank, 104 which held that an action, though properly begun at law, which becomes in effect an action of interpleader by virtue of subsequent pleadings, is to be treated thence- (C. C. A. 8th, 1915 ) (complaint was dismissed without prejudice to an action at law; no attention was given to the point of transfer).
161. "In case any United States court shall find that a suit at law should have been brought in equity or a suit In equity should have been brought at law, the court shall order any amendments to the pleadings which may be necessary to conform them to the proper practice. Any party to the suit shall have the right, at any stage of the cause, to amend his pleadings so as to obviate the objection that his suit was not brought on the right side of the court. The cause shall proceed and be determined upon such amended pleadings. All testimony taken before such amendment, if preserved, shall stand as testimony in the cause with like effect as if the pleadings had been originally in the amended form." March 3, 1915, c. 90 forth by trial and appellate courts as a proceeding in equity, and that a formal transfer is not necessary.
5
Where a plaintiff mistakenly sues at law when he should have sued in equity, the proper method of raising the objection is by motion to transfer and not by demurrer;" 0 6 and hence a demurrer to a complaint should be sustained only when the pleading fails to state a cause of action either in law or equity. 0 7 It has been held that a motion made at trial to amend plaintiff's pleadings for the purpose of letting in proffered evidence to reform a policy sued on should be granted and treated in effect as a motion to transfer the cause to the equity side of the docket. ' And if the defendant proceeds to trial without objecting that plaintiff's remedy is in equity, he is held to have waived the objection;C' and though he may have insisted that he was entitled to an equity trial, yet if the court can see from the record that substantial justice has been done and the only effect of sustaining his objection would be to send the case back for transfer to the equity side, where it would be heard over again probably by the same judge and upon the same testimony, the judgment will be affirmed."
A still closer blend of law and equity is achieved by other courts, which adopt the more e-xact T ' and correct technique" 2 of considering the case on appeal as one in equity, and thus render the decree appropriate under the circumstances if the record is sufficient,' 17 otherwise remanding it for further hearing in equity.
174
Where the plaintiff has erroneously proceeded at law and is nonsuited or suffers a directed verdict against him, should the reviewing court affirm or order a transfer? There are decisions both ways. 17 1 One of the cases ordering a transfer and refusing to affirm the judgment is worthy of attention, because it evinces a determination on the part of an appellate court to see that substance is attended to. Plaintiff sued at law on an insurance policy which first should have been reformed. In the declaration all of the facts of the case were set forth with great detail, but reformation was not sought. From a verdict, directed for the defendant because plaintiff's proof did not establish a case at law, plaintiff appealed; but since he had not moved the lower court to transfer the case to the equity docket he had no error to assign. The reviewing court, nevertheless, ordered a transfer, for an affirmance would have left the plaintiff remediless, since the policy contained a clause requiring suit to be brought within a time that had elapse&. Since courts exist to do justice, said the court, it would not deny a litigant relief, "to which upon his pleadings and proofs he is entitled, merely because his counsel have come in by the wrong door."' 1 0
It is apparent from the above materials that the law and equity procedures have been drawn immeasurably closer by the device of transfer. But so long as a transfer is necessary, two procedures remain, or at least vestiges of them, to trouble a prompt despatch of court business. The case of Denison v. Keck' 7 1 well illustrates what is meant, and emphasizes the need for one procedure. Plaintiffs, out of possession, brought a bill in equity to quiet their title to certain property, recover possession, and have an accounting for rents and profits from the defendants Denisons, and to cancel a mortgage given by the Denisons to the defendant Lowe. There was an appeal from a decree on the merits for the plaintiffs. "In the consideration of this case," said the court:
"our attention is challenged by a question not raised in argumnt or in any way presented, but which we deem important, and that is whether this action is not an attempt in equity to ascertain and establish rights properly cognizable at law. The distinction between legal and equitable actions is preserved in the federal courts. It is not a trifling distinction, to be brushed aside at the whim or desire of litigants, but is a fundamental and constitutional one, arising under the Seventh Amendment."' 178
The court then concluded that the complaint stated two causes of action: one to quiet title, which should have been brought as ejectment at law; and the other to cancel the Lowe mortgage, properly brought in equity. So the decree was set aside, and the case remanded with instructions to permit the pleadings to be redrawn, and the ejectment action transferred to the law side of the docket. But as we have seen, parties are not obliged to try a law action to a jury, but may try it to the judge. So it is possible that the now two actions will be tried over again on the same evidence to the same judge, and two appeals taken to the same appellate court. And if all necessary form is observed, the court which invoked the Seventh Amendment against the litigants will at last be obliged to attend to the merits of their matter. 7 0
Raising the matter of adequate legal remedy by the court on its own motion should not be confused with such situations as (1) where the lower court, sua sponte, raises the objection that complainant has not exhausted his administrative remedies and hence should not yet seek to enjoin state action on the claim of unconstitutionality, as was done in American Mutual Liability Ins. Co. v. McDonough, 61 F. (C. C. A. 2d, 1934) . In the first situation it is politic so to act; in the second it is incumbent upon the court not to exceed the jurisdiction vested in it by Congress.
178 672 (1918) , for an interesting contrast in methods. An action at law had been tried as a suit in equity and an appeal taken. It reviewed the case on its merits, then raised the procedural difficulty on its own motion and remanded the case to be transferred to the law side of the court, and as so transferred the judgment was to be affirmed. If it had raised the procedural difficulty first and ordered the transfer at that stage there could have been no review on the merits because the parties had not waived a jury pursuant to the law permitting appeals in such cases. In that situation it could not have affirmed, but would have had to remand the case for a new trial at law. [Vol. 44 A companion section of the one we have been discussing is Section 274b of the Judicial Code, permitting equitable defenses and equitable relief in actions at law. 180 As we have seen, the Conformity Act did not adopt a state practice allowing the joinder of legal and equitable causes of action, nor the practice permitting equitable defenses. 181 If a plaintiff had both a legal and an equitable cause of action it was necessary to file an action on the law side and one on the equity; 182 and this is certainly the orthodox rule today, 183 since neither Section 274a nor 274b attempted to change that in an outright fashion. But in reality, by a devious way, a plaintiff often combines what would have been at common law legal and equitable causes of action. For example, plaintiff brings a legal action, the defendant pleads a legal defense, and then the plaintiff pleads equitable grounds in avoidance by way of replication. This he may do under Section 274b by the weight of authority.1' 8 The Second Circuit, which takes the position that he cannot, noting that the distinction between legal and equitable procedure had been jealously preserved heretofore, saw the drift of a holding that plaintiff could by replication plead equitable grounds to a legal defense. As construed by it, the plaintiff is limited in his replication to defensive matter when the answer sets up equitable grounds for affirmative relief. Learned Hand, J., dissenting, wrote:
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"Congress can hardly be thought to have any predilection for plaintiffs' suits in equity rather than defendants', and we must leave a capricious exception in practice, if we do not include a case like this. I agree that the language of the section is not what a Mitford or a Langdell would have used; but the purpose seems to me perfectly plain, and we ought, I think, to try to effect it if we can. 185 And to a defendant's contention that the statute, construed to permit an equitable defense in the replication in avoidance of a legal defense would be unconstitutional, the First Circuit answered: "The decision in Scott v. Neely, ... so far as now pertinent, is merely to the effect that legal and equitable remedies cannot be so blended in equity suits as to impair the constitutional right to jury trial given by the Seventh Amendment ... There is no constitutional guaranty of permanent circuity of action. 'M 86 Viewed from another angle we shall see that in certain situations legal and equitable causes of action are blended. For instance, A sues B at law. B, let us assume, has both a legal and an equitable counterclaim arising out of the transaction sued on by A. Wherever the state practice permits a legal counterclaim to be pleaded in such a situation, as such practices usually do, B could plead the legal counterclaim by virtue of the Conformity Act, and he could plead the equitable counterclaim by virtue of Section 274b. Although B was originally a defendant, he is in reality a plaintiff so far as the counterclaims are concerned, and thus joins legal and equitable causes of action, though if he had attempted to sue A first he would have had to file his legal claim on the law side and his equitable claim on the equity side, since there is at the present time no provision for original joinder. But such a situation has seemed so capricious to one court that in one instance it has actually permitted such joinder. A landlord brought a bill in equity in the nature of a mandatory injunction against his tenants to require them to vacate certain property, and against the state's attorney to restrain the enforcement of the New York Housing Laws, alleging that the laws under which the tenants were holding and under which the state's attorney was purporting to act were unconstitutional. A special three judge court heard the matter on the merits, overruling the procedural objections that the bill was multifarious and that the landlord's remedy against the tenants was in ejectment. The court admitted the bill was multifarious, but held that it was authorized by Equity Rule 26 since the determination of the validity of the statutes would settle all questions. It also conceded the point relative to ejectment, but observed that since a decision on the constitutional question would determine the fate of both the action of ejectment at law and the bill in equity, it was an idle ceremony to separate the causes of action and send one to the law side of the court." 8 7 Another anomalous situation has arisen because of the lack of a provision authorizing a legal counterclaim in an equitable action. Thus A sues B in equity, for example, to cancel a bond, and B wishes to sue A for breach thereof. If B files his legal counterclaim in the equitable action and A does not object, then it can be adjudicated.'
But are the parties entitled to a jury on the legal issue? The Supreme Court has held that B's conduct is an election to proceed without a jury, and it would seem that if A proceeds thereon without objection that A, too, has waived a jury. 188 This result seems sound under the procedural system as it is now set up; but if, realizing that we now have virtual, albeit hybrid, union of law and equity, we provide for one form of action in which all issues, legal and equitable, may and must be adjudicated, then if either party desires a jury trial upon the legal issue raised by the counter claim it can readily be afforded him. But since there is now no provision for a legal counterclaim and because he would be deprived of a jury trial in an equity suit, the complainant may object by motion to strike out. 8 9 Yet this rule has been cast aside under the stress of unusual circumstances and a legal counterclaim, with the right to jury trial thereon, has been sustained against the objection of the complainant. [Vol. 44
It may be well now to consider other matters that have arisen under Section 274b, so that a set of rules completely uniting law and equity may remedy the difficulties and anomalies existing in practice. An equitable plea in a suit at law, it has been held, may be filed any time before trial, on the theory that the defendant had the privilege before this enactment to file a bill in equity to enjoin the legal action any time before trial;' 9 1 but delay in filing may be set up as a defense to it. 10 1 2 Since the defendant also had the right to file a bill in equity after the trial for the purposes of enjoining the enforcement of the judgment' 0 3 this theory that the defendant retains all the privileges that he had before the Act would permit the choice of pleading the equitable matter in the law action, or setting it up independently on the equity side by bill. There is authority for and against such a choiceY1 4 Privileges accorded by such theories are apt to be abused;"' and since a prompt despatch of business demands that all known issues be tried in one suit, the parties ought to be required to bring them forward in the regular course of pleading, or show good cause for the delay.
Further, the section is not so broad in character as Equity Rule 30, which requires the pleading of equitable counterclaims arising out of the subject matter of the suit, and permits those which would be the subject of an independent suit; for the provisions of the section extend only to equitable matter of the former type. With this limitation the section extends to all matters which would have afforded ground for an action in equity between the parties under the old system; 190 and there is good evidence that it has transformed matter which was only defensive in an equity suit, into a defense to the law action." 7 It would seem advisable to broaden the scope of the section along the lines of the equity rule, and at least permit the defendant to set up any equitable matter, whether arising out of the subject matter of the suit or not, and require him to do so when it does so arise, in the interest of an end of litigation.
At first there was a tendency to hold that all issues legal and equitable could be submitted to the jury; 1 8 but it is now well settled that the equitable issues are to be determined by the court, 199 and that, if a jury is utilized, it is only in an advisory capacity. 200 And a number of courts have stated dogmatically that the equitable issues are to be determined first, 2 01 but this it would seem is a matter which should be left to the sound discretion of the trial court, for there is no inherent reason requiring settlement of the equitable issues first. 2 0 -The theory that all issues were to be tried to a jury caused one court to hold that third parties could not be brought in by the equitable answer, for "If the act be given the broad construction suggested, cases can easily be imagined which it would be impossible to try properly before a jury." 2 " Another without reference to the matter of the jury was of the opinion that the language of the section would not warrant it; 2 but there is a contrary holding, 0 5 and although the point was not contested, third parties were brought in in the case of Liberty Oil Company v. Condon National Bank. 10 But the same court which held that third parties could be brought in by the answer had earlier refused to permit the plaintiff to bring in new parties by his replication, although in the interests of a final settlement it would have been highlyadvisable. = ?1 Clearly if all issues are to be disposed of in one suit, third parties must often be brought in by defendant's answer or plea, in the nature of an original bill in equity; and on analogy to Equity Rule 30 as amended plaintiff should be permitted to bring in third parties by his replication when their presence is necessary to complete relief.
When and how is appellate review to be sought? An order of transfer from the equity side to the law side under Equity Rule 22 or Section 274a is appealable if tantamount to an action which may then be reviewed under Section 129 of the Judicial Code, which governs the review of interlocutory decrees. For instance, an order transferring to the law side a suit in equity in which an injunction is prayed for, since in effect it is a denial of the injunction, comes within the section.? 7T In general, however, the order of transfer would be neither final nor interlocutory and hence not appealable."' And this same reason applying, a like result follows relative to an order transferring a cause from the law to the equity side of the docket. - ? 9 But where the trial court has refused to permit an equitable defense to be filed under Section 274b, an appeal has been permitted at that stage on the theory that the court might exercise its discretion by virtue of the provision of the section reading, "Review of the judgment or decree entered in such case shall be regulated by rule of court."" 21 O.n the other hand an appeal from an order 6verruling the equitable defense and ordering the case for a law trial has been dismissed for lack of appellate jurisdiction on the theory that it was not an interlocutory order or decree within Section 129 of the Judicial Code, nor a final decision within Section 128 of the same code.
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No doubt it was anticipated that trouble would arise concerning the method of review, for Congress provided in Section 274b that the appellate court should have full power to render a "judgment upon the records as law and justice shall require," whether the review be sought by writ of error or by appeal. A case will illustrate how far we have progressed toward a union of law and equity in pleading, trial, and appellate review. Plaintiff sued at law to recover special damages arising from breach of warranty in a written contract; the defendant, answering that the contract excepted special damages, sought to recover the balance due on the account arising out of the sales contract; to this plaintiff replied that he signed the contract without reading it and in reliance on defendant's representation that it conformed to the prior oral agreement for a general warranty. "In this anomalous state of the pleadings," said the Circuit Court of Appeals in reviewing the action, "without repleader or transfer to the equity side of the court and without any appropriate objection to procedure or evidence, there was a trial of all issues, including the equitable issues tendered by the reply. At the conclusion of the evidence the trial court determined the equitable issue adversely to plaintiffs, and directed a verdict for defendant for a balance of account by it claimed. All issues thus tried and determined, our review also ignores irregularities of procedure takes account of substance only, and, in compliance with statute, renders 'such judgment upon the records as law and justice shall require'." 2 12
The year following the enactment of Section 274b Congress extended the remedial provision of that section relative to appellate review to all judgments or decrees. 2 13 Hence an appeal when a writ of error was proper or vice versa became harmless; -14 the substance of the review was, however, not changed. 210 Nor has it been by the act of 19282 which abolished the writ of error and substituted the appeal therefor, subject to all the procedural statutes relating to a writ of error. -17 But "informalities which were not fatal in appeals from decrees in equity or admiralty should now ... receive equal leniency in appeals from judgments at law."
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It is apparent that Congress has sought to secure appellate review on the merits. 2 1 So it would seem that we should go further and abolish the distinction between bills of exception and the equity method employed to bring evidence into the record. Archaic nomenclature which carries with it so much of formality and tradition ought to be abandoned. 22 0 The equity practice as prescribed by the modern Equity Rule 75 is liberal and simple; the practice concerning bills of exception, established by decisions and usage dating back to 1285, has become technical in some respects. For instance bills of exceptions must be allowed within the judgment term, or some extension granted during that term; 221 but such a rule of thumb has not been applied in the equity practice. 22 2 Essentially the purpose of each method is to certify up sufficient evidence for a proper review. 22 3 And the prescribed form that that evidence shall take, however much it may be the subject of criticism, is now the same in equity and law actions. For equity practice prescribes a narrative record, subject to the exception that testimony may be set forth verbatim when necessary to a right appreciation thereof, 2 and Rule 8 of the Supreme Court relative to bills of exception requires the narrative form, "save as a proper understanding of the questions presented may require that parts of it be set forth otherwise." 22 5
We have progressed to the point, then, where the procedures for review closely parallel each other in form. It would therefore be but a short step to provide one simple method whereby a case may be brought before the appellate court, and this court be charged only with the responsibility of seeing that substantial justice is done in the case, not with hunting for mistakes below. 220 The recent case of Smith Engineering Company v. Pray1 27 may be used to sum up the case for a procedural union of law and equity. A contractor brought a suit in equity to foreclose a mechanic's lien, alleging that he had completed the contract as far as possible for him to do so, entire completion being prevented by the defendant-owner. The owner denied this, alleged abandonment and damages accruing therefrom, and also that the partial construction was defective. No affirmative relief was sought in the equity action, but the owner then brought an action on the law side of the court for breach of contract, and joined the surety on the contractor's bond. To the law action the contractor and surety set up by equitable plea the pendency of the equity suit, and the surety set up matter to reform the bond. The court pursuant to the first equitable plea enjoined further prosecution of the law action. Thereupon the court, on motion of the owner, the plaintiff in the law action, and over the objection of the contractor and surety, transferred the damage action to the equity side of the court, consolidated the two actions, and referred them to a special master. The contractor and surety then brought the instant case in the Circuit Court of Appeals to compel the lower court to proceed with a trial of the legal issues as at common law, after the trial of the equitable issues in the consolidated cases. Relief was denied on the theory that the contractor and surety, by invoking the power of the court of equity to suspend the trial of the legal action for the breach of the contract, had justified the consolidation of the actions in the court of equity and the subsequent treatment of the consolidated action as one in equity, and had thus waived their constitutional right to a trial of the legal issues by a jury. Factors that moved the court to its decision were these: The issues, aside from reforming the surety bond, were the same, i.e., the contractor was seeking recovery upon the theory that he had complied with certain covenants and the owner sought to recover for the breach of those very covenants; that if the equity suit were heard first and the court should find a breach of contract on the contractor's part, and the law case were then proceeded with, a jury might reach the opposite conclusion and find that there had been no breach; or if, as the petitioners contended, the breach would be established by the finding in the equity suit, the effect to be given to that finding in the event of an appeal in the equity suit was troublesome.
As we have seen, there is no provision for a legal counterclaim in an equity suit; and if the owner had filed it in the equity action and proceeded to trial thereon he would have been held to have waived the right to a jury, and on motion of the contractor and surety it could have been stricken out, because they were entitled to a jury trial thereon. The motion to consolidate on the part of the owner was, in the instant case, said to be a waiver by him of a right to jury trial, and in any event he seems not to have cared for the privilege, or he thought it advisable to
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YALE LAW JOURNAL waive it in order to secure one trial of the entire matter. But why, when the owner files an action at law for damages, and the contractor and surety file equitable pleas, as they are entitled to do under Section 274b, are they held to have waived their constitutional right to jury trial? Surely no quarrel can be had with the consolidation of the actionscriticism directs itself to a system which not only permits but requires two actions; but if the owner's claim for damages is a legal one, as the court admits, then so long as we have the Seventh Amendment, a demanding party is entitled to a jury trial thereon.
Clearly there ought to be only one trial and one appeal. The factual situation is not unduly complicated, and the matter does not become complex until it is run through the maw of a procedural machine which breaks it up into equitable and legal segments, and then permits a fragmentary mixing of those same segments. To the foreclosure suit the owner should be permitted to counterclaim for damages, and bring in the surety as an additional defendant on that claim. And to that claim the surety would be permitted to plead facts entitling it to reformation. The case, then at issue, would proceed to trial before the judge as a chancellor, and a jury, the parties desiring one, to settle the legal issues. The evidence concerning performance and breach of the construction contract would be put in; and the jury directed to bring in two verdicts--one against the contractor and surety, assessing the damages, if any, sustained by the owner as a result of the alleged breach of the construction contract, another for the contractor and surety, with leave to the court to enter judgment on this one in the event that it decides that the contractor is entitled to a foreclosure. Either before or after this trial the issues concerning reformation of the bond could be heard to the court. The judge would then make his findings of fact and conclusions of law, and enter a decree and judgment accordingly. On appeal one record would be certified up, and the reviewing court could then affirm or enter the decree and judgment proper in the case, since the the whole record would be before it.
If ever there was efficacy in the division of law and equity certainly it is long since gone under a system where transfer from law to equity or vice versa is supposedly free, where equitable defenses may be filed in legal actions and where the other modifying devices discussed above are available. What is left is a collection of vestiges of the old forms which might be harmless except as we have shown that doubtful and disturbing anomalies inevitably creep in. Having gone this far the sensible course is to abolish the remaining formal vestiges for a completely unified system reflecting the best in English and American judicial procedure. In the succeeding article, therefore, we turn our attention to the practical details of the rules to achieve this end. As we shall see, the Federal 
